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DEPARTMENT  OF  TRANSPORTATION 

Federal  Transit  Administration 

49  CFR  Part  659 

(Docket  No.  92-D;  RIN  2132-AA45] 

Rail  Fixed  Guideway  Public  Systems; 
State  Safety  Oversight 

agency:  Federal  Transit  Administration, 
DOT. 

action:  Advance  Notice  of  Proposed 
Rulemaking. 

summary:  Section  28  of  the  Federal 
Transit  Act.  as  amended  (the  Act), 
directs  the  Federal  Transit 
Administration  (FTA)  to  issue  a  rule 
requiring  States  to  oversee  the  safety  of 
rail  fixed  guideway  public 
transportation  systems  not  regulated  by 
the  Federal  Railroad  Administration. 

This  Advance  Notice  of  Proposed 
Rulemaking  (ANPRM)  solicits  public 
comment  on  a  range  of  issues  involved 
in  the  implementation  of  this 
requirement.  The  ANPRM  also 
announces  three  public  hearings. 

DATES:  Comments  on  the  ANPRM  must 
be  received  on  or  before  August  24, 1992. 
Public  hearings  will  be  held  on  June  17, 
June  30,  and  July  14, 1992.  See  the 
"SUPPLEMENTARY  INFORMATION"  section 
of  this  preamble. 

ADDRESSES:  Comments,  on  the  ANPRM, 
in  duplicate,  should  be  sent  to  Docket 
No.  92-D,  Docket  Clerk,  room  9316, 
Office  of  the  Chief  Counsel,  Federal 
Transit  Administration,  400  7th  Street, 
SW.,  Washington,  DC  20590.  Those 
wishing  the  agency  to  acknowledge 
receipt  of  their  comments  should  include 
a  stamped,  self-addressed  postcard  with 
their  comments.  Those  wishing  to 
submit  written  comments  concerning  the 
hearings  may  send  those  comments  to 
the  same  address.  All  comments  will  be 
available  for  review  by  the  public  at  this 
address  from  9  a.m.  to  5  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 

The  three  public  hearings  will  be  held 
in  Los  Angeles,  California;  Portland, 
Oregon:  and  Washington,  DC.  For 
information  concerning  the  public 
hearings  see  "SUPPLEMENTARY 
INFORMATION"  below. 

FOR  FURTHER  INFORMATION  CONTACT: 
For  program  issues:  Franz  Gimmler, 
Deputy  Associate  Administrator  for 
Safety,  Office  of  Technical  Assistance 
and  Safety,  Federal  Transit 
Administration,  400  7th  Street,  SW., 
Room  6432,  Washington,  DC  20590,  (202) 
366-2896  (telephone)  or  (202)  366-3765 
(fax).  For  legal  issues:  Nancy  Zaczek, 
Office  of  the  Chief  Counsel,  Federal 


Transit  Administration,  same  address, 
room  9316,  (202)  366-4011. 

SUPPLEMENTARY  INFORMATION: 
Information  on  Public  Hearings 

This  ANPRM  not  only  seeks  written 
comment  from  those  concerned  about 
the  safety  of  rail  fixed  guideway 
systems,  it  also  announces  that  public 
hearings  on  the  ANPRM  will  be  held  in 
Los  Angeles,  California;  Portland, 
Oregon:  and  Washington,  DC.  The 
following  is  the  schedule  for  the  public 
hearings  (all  times  are  local  times): 

1.  Wednesday,  June  17, 1992 

10  a.m.-2  p.m.,  Westin  Bonaventure 
Hotel,  Los  Feliz  Room,  404  South 
Figueroa,  Los  Angeles,  California 

2.  Tuesday,  June  30, 1992 

4  p.m.-6  p.m..  Red  Lion  Hotel,  Lloyd 
Center,  1000  Northeast  Multnomah, 
Portland,  Oregon 

3.  Tuesday,  July  14, 1992 

9  a.m.-12  p.m.,  U.S.  Department  of 
Transportation.  Room  3200,  400  7th 
Street  SW.,  Washington,  DC. 

Those  interested  in  providing 
comments  on  the  ANPRM  may  respond 
in  writing  to  the  docket  or  participate  in 
the  public  hearings  and  are  encouraged 
to  do  both. 

FTA  has  established  the  following 
procedures  to  facilitate  the  hearings. 
Those  wishing  to  participate  in  the 
public  hearings  should  either  contact 
Mr.  Franz  Gimmler  or  Mr.  Roy  Field  by 
telephone  at  (202)  366-2896,  by  fax  at 
(202)  366-3765,  or  in  writing  at  the 
address  in  the  “FOR  FURTHER 
INFORMATION  CONTACT"  section  above 
at  least  three  business  days  before  the 
hearing  is  to  be  held  or  register  with  the 
FTA  on  the  day  of  the  hearing.  Those 
contacting  FTA  at  least  three  business 
days  before  the  hearing  is  scheduled 
may  request  a  particular  time  to  testify. 
FTA  will  try  to  accommodate  those 
requests. 

For  those  who  have  not  contacted 
FTA  at  least  three  business  days  in 
advance,  a  registration  desk  will  be 
available  at  the  hearing  site  on  the  day 
of  the  hearing.  Individuals  may  register 
beginning  one  hour  before  the  hearing  is 
scheduled  to  start.  The  registration  desk 
will  remain  open  until  the  hearings 
begin,  after  which  FTA  staff  will  try  to 
accommodate  late  registrants.  Time 
permitting  individuals  will  testify  in  the 
order  in  which  they  have  registered. 

Those  who  request  to  testify  may  be 
given  ten  minutes  to  make  a  statement 
as  well  as  other  relevant  documents 
which  will  be  included  in  the  docket. 
FTA  encourages  those  individuals  to 
submit  a  written  statement  which  will 
be  included  in  the  docket. 


Those  individuals  in  need  of  an  oral 
interpreter  or  an  assistive  listening 
device  should  inform  Mr.  Gimmler  or 
Mr.  Field  of  that  need  also  at  least  three 
business  days  before  the  hearing  is  to  be 
held.  Unless  requested  three  business 
days  before  the  hearing,  an  oral 
interpreter  will  not  be  provided. 

Assistive  listening  devices  will  be 
available  at  the  hearing  site.  The 
hearing  sites  are  accessible  to  persons 
with  disabilities. 

A  hearing  officer  will  preside  over  the 
hearing.  The  hearing  officer  may  make  a 
statement  to  clarify  issues  or  facilitate 
discussion  during  the  hearing.  Any 
statements  the  hearing  officer  makes 
during  a  hearing  are  not  intended  to  be 
and  should  not  be  construed  as  a 
position  of  the  FTA  with  respect  to  the 
ANPRM  or  any  future  rulemaking. 

The  hearings  will  be  recorded  by  a 
court  reporter.  A  transcript  of  each 
hearing  will  be  included  in  the  official 
rulemaking  Docket  92-D  and  is 
available  for  inspection.  Any  individual 
interested  in  a  copy  of  the  transcript  of  a 
hearing  may  contact  the  court  reporter 
directly. 

The  hearings  are  designed  to  solicit 
public  views  and  information  on  the 
ANPRM.  Therefore,  the  hearings  will  be 
conducted  in  an  informal  and 
nonadversarial  manner.  However,  the 
hearing  officer  may  ask  questions  in 
order  to  clarify  statements  made  at  the 
hearing.  To  facilitate  comment  and  get  a 
broad  cross-section  of  views,  the  FTA 
may  ask  some  of  those  who  register  to 
testify  in  advance  to  participate  as  a 
panel  during  the  hearing. 

Background  on  the  ANPRM 

FTA  recognizes  that  the  authority  and 
responsibility  for  the  safety  of  transit 
resides  with  the  local  operating 
authorities.  The  agency  also 
acknowledges  the  established  roles  of 
State  and  local  agencies  in  transit  safety 
oversight.  For  these  reasons,  FTA  has 
supported  non-Federal  responses  in 
safety  matters  and  has  infrequently 
exercised  the  agency's  limited  authority 
under  sections  22  and  23  of  the  Act.  FTA 
does,  however,  provide  a  variety  of 
safety  training  and  technical  support 
activities  to  recipients  of  Federal  funds. 

Moreover,  the  agency  recently  has 
been  granted  explicit  authority  by 
Congress  to  require  recipients  of  its 
funds  to  test  safety-sensitive  workers 
for  drug  and  alcohol  use.  The  FTA 
currently  is  drafting  an  NPRM  to 
implement  these  requirements. 

Even  more  recently,  section  28  of  the 
Act,  established  by  the  Intermodal 
Surface  Transportation  Efficiency  Act  oi 
1991  (Pub.  L.  102-240),  directs  the  FTA  to 
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issue  a  rulemaking  requiring  a  State  to 
oversee  the  safety  of  rail  fixed 
guideways  within  the  State. 

Section  28  requires  a  State  to 
establish  and  implement  a  safety 
program  plan  for  each  rail  system  in  the 
State,  other  than  commuter  rail 
operations,  which  already  are  subject  to 
the  jurisdiction  the  Federal  Railroad 
Administration.  It  also  requires  a  State 
to  designate  a  State  oversight  agency  to; 

(1)  Require,  review  and  approve,  and 
monitor  implementation  of,  such  plans; 

(2)  investigate  hazardous  conditions  and 
accidents  on  such  systems;  and  (3) 
require  corrective  actions  to  correct  or 
eliminate  such  conditions. 

The  law  also  provides  that  when  a 
single  transit  agency  serves  more  than 
one  State,  the  affected  States  may 
designate  an  entity  other  than  that 
agency  to  ensure  uniform  safety 
standards  and  enforcement.  As  noted 
above,  the  statute  exempts  rail  systems 
regulated  by  the  Federal  Railroad 
Administration. 

Section  28  further  provides  that, 
beginning  in  fiscal  year  199.5,  the  FTA 
may  withhold  up  to  five  percent  of  funds 
apportioned  under  section  9  of  the  Act 
to  State  or  urbanized  area  within  a  State 
if  a  State  fails  to  comply  with  the 
requirements  of  section  28,  or  is  not 
making  adequate  efforts  to  comply.  In 
addition,  the  Act  provides  that  if  funds 
are  withheld  under  this  provision  for 
longer  than  three  years,  the  funds  shall 
be  reapportioned  for  use  among  all  other 
States.  Finally,  section  28  requires  the 
FTA  to  issue  regulations  implementing 
section  28  by  December  18, 1992. 

After  the  FTA  reviews  the  comments 
to  this  ANPRM,  the  ANPRM  will  be 
followed  by  a  Notice  of  Proposed 
Rulemaking  (NPRM)  in  which  the 
agency  more  specifically  will  outline 
and  seek  comment  on  its  proposed 
implementation  of  the  section  28 
program.  After  reviewing  and 
considering  comments  to  the  NPRM,  the 
FTA  will  issue  a  Final  Rule. 

Existing  State  Oversight  Program 

The  States  of  California,  New  York, 
Pennsylvania,  and  Florida  already  have 
safety  oversight  agencies  for  rail  fixed 
guideway  systems  in  place,  and  these 
illustrate  a  variety  of  oversight 
mechanisms.  The  FTA  seeks 
information  on  these,  and  other  types  of 
existing  State  oversight  operations, 
below  in  the  “ISSUES  FOR  COMMENT’ 
section. 

Overview  of  Issues  for  Comment 
Section 

The  following  section  seeks  comment 
on  a  number  of  broad  areas  involving 
the  implementation  of  the  section  28 


program.  FTA  encourages  comment  on 
any  aspect  of  the  proposed  program, 
whether  or  not  a  specific  question  about 
it  is  raised  below. 

The  first  broad  area  asks  for  comment 
on  the  definition  of  rail  fixed  guideway 
systems,  which  will  determine  which 
States  specifically  will  be  affected  by 
the  rule. 

The  second  concerns  the  safety  plans 
each  affected  State  must  develop  on 
safety  requirements. 

The  third  addresses  existing  State 
oversight  practices.  The  FTA  seeks 
information  on  the  different  types  of 
programs  that  exist  and  their 
effectiveness. 

More  specifically,  the  fourth  seeks 
information  on  how  the  State  agency 
should  conduct  investigations  of 
accidents  and  hazardous  conditions,  as 
required  by  section  28. 

The  fifth  and  final  topic  deals  with 
State  noncompliance  and  the 
withholding  of  funds  as  provided  for 
under  the  law. 

/.  Issues  for  Comment 

A.  Definition  of  “Rail  Fixed  Guideway 
Transit  Systems" 

Section  28(d)  of  the  Act  provides  that 
the  section  “*  *  *  only  applies  to  States 
that  have  rail  fixed  guideway  mass 
transportation  systems  which  are  not 
subject  to  regulations  by  the  Federal 
Railroad  Administration.”  Thus, 
commuter  rail  operations  funded  by  the 
FTA  would  not  be  subject  to  the 
regulation.  Beyond  this,  the  FTA  is 
considering  several  different  definitions 
of  rail  fixed  guideway  transit  systems.  A 
basic  definition,  for  example,  would 
cover  light  and  heavy  rail  systems.  A 
broader  definition  could  include  people 
movers  and  incline  plane  systems,  in 
addition  to  light  and  heavy  rapid  rail.  In 
short,  should  the  FTA  use  a  broad 
definition  or  limit  the  rule’s  applicability 
to  traditional  light  and  heavy  rail 
systems? 

B.  Safety  Program  Plans 

Section  28(b)  provides  that  each 
affected  State  is  to  establish  and 
implement  a  safety  program  plan  for 
each  rail  fixed  guideway  system  in  the 
State.  The  law  also  states  that  the  plan 
is  to  establish  safety  requirements,  lines 
of  authority,  levels  of  responsibility  and 
accountability,  and  methods  of 
documentation. 

The  FTA  is  proposing  that  these  plans 
address  “System  Safety,”  the 
application  of  special  technical  and 
managerial  skills  to  the  systematic 
identification  and  management  of 
hazards  throughout  the  life  cycle  of  a 
.  project,  program,  or  system.  The  System 
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Safety  concept  was  developed  by  the 
Department  of  Defense  in  its  1984 
Military  Standard  (MIL-STD)  882B, 
which  defines  system  safety  as,  “The 
application  of  engineering  and 
management  principles,  criteria,  and 
techniques  to  optimize  safety  within  the 
constraints  of  operational  efiectiveness, 
time,  and  cost  throughout  all  phases  of 
the  system  life  cycle.” 

A  “System  Safety  Program”  is  defined 
in  MlLrSTD  882B  to  include  “the 
combined  tasks  and  activities  of  system 
safety  management  and  system  safety 
engineering  that  enhance  operational 
effectiveness  by  satisfying  the  system 
safety  requirements  in  a  timely,  cost- 
effective  manner  throughout  all  phases 
of  the  system  life  cycle.”  The  four 
elements  of  an  effective  system  safety 
program  are  identified  in  MIL-STD  882B 
as  having:  (1)  A  planned  approach  to 
system  safety  tasks;  (2)  qualified 
personnel  to  accomplish  the  tasks;  (3) 
authority  to  implement  the  tasks  through 
all  levels  of  management;  and  (4) 
appropriate  financial  and  personnel 
resources  to  accomplish  the  tasks. 

Further,  a  “System  Safety  Program 
Plan”  (SSPP)  is  described  in  the  same 
materials  as  a  description  of  the  planned 
methods  to  be  used  by  the  system  to 
implement  the  requirements  of  system 
safety,  including  organizational 
responsibilities,  resources,  methods  of 
accomplishment,  milestones,  depth  of 
effort,  and  integration  with  other 
program  engineering  and  management 
activities.  It  is  not  a  technical  document 
which  establishes  safety  standards; 
rather,  it  is  a  document  which  defines 
roles,  responsibilities,  and  procedures. 

SSPP  is  an  important  element  in 
establishing  a  program  to  realize  the 
safety  goals  and  objectives  of  each 
transit  system.  It  should:  (1)  Set  forth  the 
safety  objectives  based  on  management 
commitment;  (2)  define  tasks  necessary 
to  achieve  the  objectives;  (3)  define  the 
organizations  which  will  perform  the 
safety  tasks  an  subtasks;  (4)  define 
functional  interfaces  with  other 
organizations  (internal  and  external);  (5) 
define  the  technical  methods  which  will 
be  used;  (6)  define  data  requirements 
and  describe  necessary  outputs;  and  (7) 
schedule  the  efforts. 

The  FTA  believes  that  the  safety  plan 
called  for  in  section  28(b)  should  be 
structured  along  these  lines  but  seeks 
comment  on  this  general  approach.  Is 
this  too  presumptive?  Assuming  we 
proceed  with  the  SSPP  approach,  there 
are  several  ways  the  regulation  could 
require  them  to  be  developed.  The  rule 
could  specify  in  detail  the  content  of  a 
State’s  SSPP  and  the  structure  of  the 
State’s  oversight  agency.  The  States 
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would  then  be  responsible  for 
implementing  the  specific  FTA 
requirements.  Or.  a  State  could  develop 
a  safety  oversight  program  based  on 
broad  guidelines  provided  by  FTA. 
Under  a  third  approach,  the  agency 
would  impose  minimal  standards  or 
guidelines,  allowing  each  State  to 
develop  its  own  SSPP  consistent  with 
the  requirements  of  section  28.  Or  there 
could  be  some  range  of  options 
involving  different  aspects  of  these  three 
approaches. 

1.  What  are  the  advantages  and 
disadvantages  of  each  of  these  options 
for  States  and  transit  authorities? 

2.  Should  FTA  develop  uniform  safety 
standards  for  SSPPs  instead  of  broad 
guidelines?  Or  should  the  FTA  let  the 
States  develop  SSPPs  on  their  own?  If 
so,  how  should  FTA  determine  the 
adequacy  of  SSPP  developed  by  either  a 
State  oversight  or  transit  agency? 

3.  What  SSPP  guidelines  currently  are 
available?  Should  existing^ guidelines  for 
SSPPs  (from  the  American  Public 
Transit  Association,  New  York’s  Public 
Transportation  Safety  Board,  or  the 
California  Public  Utilities  Commission, 
for  example)  be  used  as  models  for  FTA 
guidelines?  For  state  guidelines?  What 
does  the  transit  industry  consider  to  be 
adequate  guidelines  for  SSPPs? 

4.  In  addition  to  conventional  safety 
considerations,  the  definition  of  safe 
transit  has  been  expanded  by  some  to 
include  other  safety  concerns.  Should 
SSPP  guidelines  include  information 
about  or  references  to  emergency 
preparedness,  security  (crime 
prevention),  or  other  hazards,  such  as 
those  currently  covered  by  the 
Occupational  Safety  and  Health 
Administration  and  the  Environmental 
Protection  Agency?  In  short,  how 
comprehensive  should  the  SSPPs  be? 

C.  State  Safety  Oversight  of  Rail  Fixed 
Guideway  Systems 

Several  States  oversee  the  safety  of 
transit  systems.  The  State  of  California, 
,  for  example,  places  rail  fixed  guideway 
oversight  responsibility  with  the 
California  Public  Utilities  Commission 
(CPUC).  Its  oversight  activities  include 
reviewing  specification  documents  for 
equipment  and  facilities,  monitoring 
redesign  and  new  system  start-up, 
coordinating  evacuation  drills  with 
transit  and  other  safety  personnel, 
investigating  and  classifying  accidents, 
and  conducting  hearings  on  accident 
causes  and  prevention.  Primary 
responsibility  for  safety,  however,  rests 
with  local  transit  agencies. 

New  York’s  safety  oversight  of  rail 
systems  may  be  the  most  extensive  in 
the  nation.  The  State’s  Public 
Transportation  Safety  Board  (PTSB), 


established  by  a  1983  statute,  became 
fully  operational  in  February,  1985.  An 
investigatory  agency,  the  PTSB  is  part  of 
the  New  York  Department  of 
Transportation.  It  is  required  to: 
Investigate  accidents:  be  notified  of  all 
collisions  and  derailments  on  scheduled 
routes,  all  accidents  at  grade  crossings, 
all  fatal  accidents  and  those  involving 
more  than  two  injuries;  review  transit 
maintenance  and  training;  and 
recommend  safety-related  equipment 
and  standards.  Another  primary 
responsibility  is  to  require  each  system 
to  develop  and  implement  a  SSPP  for 
PTSB  to  review  and  approve.  The  PTSB 
is  authorized  to  hold  hearings,  examine 
witnesses  under  oath,  and  subpoena 
witnesses  and  documents.  It  is  also 
required  to  coordinate  with  the 
inspector  general  of  the  New  York 
Metropolitan  Transportation  Authority 
concerning  the  operation  of  it  or  its 
affiliates. 

The  Florida  Department  of  . 
Transportation  assists  recipients  of 
State  transit  funds  to  develop  safety 
standards  which  incorporate,  at  a 
minimum,  all  Federal  guidelines  and 
criteria  for  developing,  operating,  and 
maintaining  flxed  guideway  systems. 
Florida  law  further  requires  both  public 
and  private  transit  systems  to  have  “an 
overall  safety  program  for  system 
operations’’  and  provides  for  corrective 
action  when  violations  are  discovered. 
Immediate  danger  to  the  public  requires 
service  suspension  until  the  violation  is 
corrected.  Fixed  guideway  transit 
systems  must  submit  a  safety 
certification  to  the  Department  before 
operations  commence,  and  the 
Department  also  requires  annual  safety 
inspections  of  transit  vehicles. 

■fhe  FTA  recognizes  that  several  other 
States  currently  oversee  transit  safety. 
(Pennsylvania  recently  initiated  a  safety 
"oversight”  program,  with  the  actual 
oversight  functions  performed  through  a 
contract  with  a  private  consultant).  We 
seek  general  information  on  their 
experience,  as  well  as  that  of  the  three 
States  noted  above,  and  how  their 
oversight  activities  relate  to  the 
requirements  of  section  28.  We  also  seek 
information  on  the  cost  of  current  State 
transit  safety  oversight  practices,  as 
well  as  suggestions  for  cost-effective 
State  safety  oversight.  The  following 
questions  highlight  areas  of  particular 
concern. 

1.  How  were  the  State  agencies  or 
operations  established?  What  safety 
oversight  functitms  do  they  perform? 
Does  the  transit  safety  agency  require 
transit  authorities  to  submit  safety 
plans?  What  have  been  the  strengths 
and  weaknesses  of  existing  transit 
safety  oversight  systems? 


2.  When  dealing  with  local  transit 
systems  concerning  safety  issues,  how 
does  the  State  maintain  its  objectivity? 

3.  How  are  findings  and 
recommendations  enforced?  How  much 
influence  or  authority  does  the  State 
oversight  agency  have  in  directing  the  . 
resources  of  a  transit  system  to  correct 
problems? 

4.  How  are  transit  systems  monitored 
for  implementing  State 
recommendations? 

5.  Does  the  State  transit  oversight 
entity  employ  contractors  to  oversee 
transit  authorities?  If  so,  how  are 
contractors  used?  What  are  the 
advantages  and  disadvantages  of  using 
contractors? 

6.  Would  the  SSPP  discussed  in  the 
previous  section  be  a  significant  change 
from  existing  requirements?  If  so,  should 
the  FTA  permit  existing  plans  to  remain 
in  place  as  an  alternative  to  requiring  a 
new  SSPP? 

7.  Of  the  different  types  of  existing 
oversight  agencies,  is  there  one  in 
particular  that  could  serve  as  a  model 
for  the  section  28  program? 

D.  State  Oversight  Role  in  Investigations 

In  addition  to  requiring  the  State 
agency  to  require,  review,  and  approve 
safety  plans,  section  28  requires  State 
oversight  agencies  to  investigate 
accidents  and  hazardous  conditions  and 
to  require  corrective  actions  to  correct 
or  eliminate  such  conditions. 

1.  For  States  that  currently  investigate 
accidents  and  hazardous  conditions: 
How  are  accidents  and  hazardous 
conditions  defined?  What  constitutes  an 
investigation?  What  legal  authority  is 
needed  to  conduct  an  adequate 
investigation?  How  are  investigations  of 
accidents  and  hazards  carried  out?  Are 
contractors  hired  to  investigate 
accidents?  Are  transit  agencies  allowed 
to  conduct  their  own  investigations  for 
the  State?  What  are  the  strengths  and 
weaknesses  of  existing  methods  in  this 
regard? 

2.  Do  or  should  States  use  outside 
contractors  to  help  perform 
investigations  or  monitor  transit  agency 
compliance  with  State  oversight 
requirements?  If  so,  do  States  have 
guidelines  to  monitor  contractors? 

3.  What  constitutes  "hazardous 
conditions  and  accidents”  and  when  do 
they  warrant  an  investigation? 

4.  How  should  these  terms  be  defined? 
FTA’s  section  15  reporting  manual,  for 
example,  defines  an  "incident”  as  "|a]n 
unforeseen  occurrence  resulting  in 
casualty  (injury/fatality),  collision  or 
property  damage.”  Should  a  dollar 
threshold  be  established  for  both 
conditions  and  accidents?  Should  FTA 
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establish  a  precise  definition  or  allow 
the  States  some  latitude  in  defining  the 
terms  themselves? 

E.  Noncompliance  and  FTA  Enforcement 

Section  28  allows  the  withholding  of 
section  9  funds  after  fiscal  year  1995  to 
the  extent  that  a  State  has  not  complied 
with  section  28  and  its  implementing 
regulation  or  is  not  making  adequate 
efforts  to  comply. 

FTA  at  this  point  intends  to  ask  each 
affected  State,  beginning  in  fiscal  year 
1993,  to  report  to  the  agency  on  the 
status  of  its  compliance  with  section  28, 
and  such  reports  will  form  the  basis  for 
any  noncompliance  action. 

11.  Regulatory  Process  Matters 

It  is  not  clear  at  this  preliminary  point 
what  the  annual  effect  of  any  rule  or 
program  will  be  on  the  economy.  There 
are  too  many  variables  and  possible 
alternatives  for  the  FTA  to  provide  an 
overall  cost  benefit  analysis  as  required 
by  Executive  Order  12291.  Upon  review 


of  the  comments  to  this  ANPRM,  the 
FTA  will  assess  the  costs  and  benefits. 
We  do  not  anticipate  at  this  point  that 
the  annual  effect  on  the  economy  of  the 
rule  will  be  $100  million  or  more.  If  it 
becomes  apparent  at  a  later  stage  in  this 
rulemaking  that  the  impact  on  the 
economy  will  be  major,  then  we  will 
prepare  a  regulatory  impact  analysis. 
Otherwise,  we  will  prepare  an  economic 
evaluation  in  accordance  with  the 
Department's  Regulatory  Policies  and 
Procedures.  Commenters  should  submit 
any  relevant  cost  data. 

This  ANPRM  is  significant  under  the 
Department's  Regulatory  Policies  and 
Procedures,  because  it  involves  matters 
of  significant  public  and  Congressional 
interest. 

At  the  same  time,  however,  it  does  not 
appear  that  there  would  be  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  Regulatory 
Flexibility  Analysis  will  be  prepared  if 
we  determine  that  this  rulemaking 
would  have  such  an  impact 


At  this  stage,  we  cannot  determine 
whether  this  rule  will  contain  any 
reporting  or  paperwork  requirements 
under  the  Paperwork  Reduction  Act. 

Federalism 

Depending  upon  what  action  we 
determine  to  take,  this  rulemaking  may 
have  substantial  effects  on  the  States  or 
on  the  relationship  between  the  national 
Government  and  the  States.  Because  of 
the  many  possibilities  at  this  time,  we 
do  not  have  enough  information  to 
determine  whether  a  Federalism 
Assessment  will  be  necessary  in 
accordance  with  Executive  Order  12612. 
We  speciBcally  request  that  commenters 
consider  the  impact  on  federalism  of  any 
of  their  comments  or  proposals. 

Authority:  49  U.S.C  1642. 

Issued  on  June  23. 1992.  ^ 

Roland  Mross, 

Deputy  Administrator. 
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